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(1)‌ ‌COMPLAINTS‌ ‌PANEL‌‌ ‌  
(2)‌ ‌LEAD‌ ‌ADJUDICATOR‌‌ ‌  

(3)‌ ‌Mr‌ ‌SIMON‌ ‌MCGRATH‌‌ ‌  
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FINAL‌ ‌RULING‌‌ ‌  

David‌ ‌Graham‌‌ ‌  
Chair‌ ‌of‌ ‌the‌ ‌Federal‌ ‌Appeals‌ ‌Panel‌‌ ‌  
12‌ ‌November‌ ‌2021‌‌ ‌  

Directions‌‌ ‌  

1.‌‌The‌‌Decision‌‌of‌‌the‌‌Expedited‌‌Complaints‌‌Panel‌‌shall‌‌be‌‌set‌‌aside‌‌and‌‌the‌‌matter‌ ‌remitted‌                               

for‌‌any‌‌investigation‌‌considered‌‌to‌‌be‌‌warranted,‌‌as‌‌well‌‌as‌‌a‌‌fresh‌‌hearing‌ ‌before‌‌a‌‌                             

different‌ ‌Complaints‌ ‌Panel‌ ‌at‌ ‌which‌ ‌both‌ ‌parties‌ ‌may‌ ‌be‌ ‌permitted‌ ‌to‌ ‌resent‌ ‌                       

evidence.‌ ‌  

2.‌ ‌Any‌ ‌objections‌ ‌to‌ ‌the‌ ‌publication‌ ‌of‌ ‌this‌ ‌ruling‌ ‌should‌ ‌be‌ ‌made‌ ‌by‌ ‌4pm‌ ‌on‌ ‌Friday‌ ‌26‌ ‌                                 

November‌‌2021.‌‌In‌‌the‌‌absence‌‌of‌‌objections‌‌within‌‌that‌‌timeframe,‌‌this‌‌ruling‌‌may‌ ‌                         

be‌ ‌published‌ ‌on‌ ‌the‌ ‌Party‌ ‌website.‌‌ ‌  

Reasons‌‌ ‌  

3.‌ ‌I‌ ‌consider‌ ‌that‌ ‌no‌ ‌hearing‌ ‌is‌ ‌required‌ ‌here‌ ‌as‌ ‌a‌ ‌matter‌ ‌of‌ ‌fairness,‌ ‌as‌ ‌the‌ ‌e-mail‌ ‌                                 

correspondence‌‌and‌‌the‌‌extent‌‌of‌‌evidence‌‌submitted‌‌with‌‌the‌‌original‌‌complaint‌‌are‌ ‌                       

not‌ ‌in‌ ‌dispute‌ ‌(although‌ ‌the‌ ‌facts‌ ‌of‌ ‌the‌ ‌alleged‌ ‌misconduct‌ ‌very‌ ‌much‌ ‌are).‌ ‌The‌‌ ‌  



1‌‌ ‌  
original‌ ‌complainant‌ ‌has‌ ‌indicated‌ ‌that‌ ‌he‌ ‌is‌ ‌content‌ ‌for‌ ‌the‌ ‌matter‌ ‌to‌ ‌proceed‌ ‌by‌‌ 

way‌  ‌of‌ ‌written‌ ‌representations.‌‌ ‌  

Decision‌ ‌under‌ ‌appeal‌‌ ‌  

4.‌‌This‌‌appeal‌‌was‌‌brought‌‌by‌‌Mr‌‌Öpik‌‌against‌‌a‌‌decision‌‌(‘the‌‌Decision’)‌‌to‌‌expel‌‌him‌ ‌from‌‌                                 

the‌‌Liberal‌‌Democrats‌‌by‌‌an‌‌Expedited‌‌Complaints‌‌Panel‌‌dated‌‌21‌‌May‌‌2021‌‌in‌ ‌case‌‌                           

no.862‌ ‌following‌ ‌a‌ ‌complaint‌ ‌by‌ ‌a‌ ‌Mr‌ ‌McGrath.‌ ‌The‌ ‌Appellant‌ ‌did‌ ‌not‌ ‌attend‌ ‌the‌ ‌                           

online‌ ‌panel‌ ‌hearing‌ ‌held‌ ‌on‌ ‌18‌ ‌May‌ ‌2021.‌‌ ‌  

5.‌‌The‌‌Complaints‌‌Panel‌‌found‌‌as‌‌facts‌‌that‌‌the‌‌Appellant‌‌was‌‌‘the‌‌headlining‌‌guest‌ ‌speaker‌‌                             

at‌ ‌a‌ ‌ticketed‌ ‌Conservative‌ ‌Party‌ ‌online‌ ‌event‌ ‌on‌ ‌19‌ ‌March‌ ‌2021,‌‌billed‌‌as‌ ‌“How‌‌to‌‌                             

Stop‌ ‌the‌ ‌Lib‌ ‌Dems:‌‌An‌‌insider’s‌‌guide‌‌on‌‌how‌‌Lib‌‌Dems‌‌plan‌‌their‌‌campaigns’.‌ ‌They‌‌                             

found‌ ‌that‌ ‌‘The‌ ‌blurb‌ ‌for‌ ‌the‌ ‌event‌ ‌contained‌ ‌several‌ ‌quotes‌ ‌from‌ ‌[the‌ ‌Appellant]‌‌                         

which‌ ‌criticized‌ ‌[sic]‌ ‌and‌ ‌ridiculed‌ ‌the‌ ‌party.’‌ ‌They‌ ‌found‌ ‌that‌ ‌the‌ ‌Appellant‌ ‌must‌‌                         

have‌ ‌chosen‌ ‌to‌ ‌speak‌ ‌at‌‌an‌‌event‌‌intended‌‌to‌‌damage‌‌the‌‌Liberal‌‌Democrats,‌ ‌been‌‌                           

aware‌ ‌of‌ ‌the‌ ‌damage‌ ‌this‌ ‌would‌ ‌cause‌ ‌and‌ ‌intended‌ ‌to‌ ‌cause‌ ‌such‌‌damage‌ ‌(paras‌‌                           

12-13).‌ ‌This‌ ‌conduct‌ ‌was‌ ‌found‌ ‌to‌ ‌be‌ ‌incompatible‌ ‌with‌ ‌continued‌ ‌membership‌ ‌of‌‌                       

the‌ ‌Party‌ ‌(para‌ ‌14).‌‌ ‌  

6.‌ ‌The‌ ‌evidence‌ ‌relied‌ ‌upon‌ ‌was‌ ‌(i)‌ ‌‘pre-publicity’‌ ‌and‌ ‌(ii)‌ ‌a‌ ‌report‌ ‌the‌ ‌next‌ ‌day‌ ‌in‌ ‌                               

Nation.Cymru‌ ‌that‌ ‌the‌ ‌event‌ ‌had‌ ‌taken‌ ‌place‌ ‌(para‌ ‌12).‌ ‌The‌ ‌Panel‌ ‌stated‌ ‌that‌ ‌the‌ ‌                           

Appellant‌ ‌had‌ ‌‘not‌ ‌engaged‌ ‌in‌ ‌any‌ ‌meaningful‌ ‌way‌ ‌at‌ ‌any‌ ‌stage‌ ‌of‌ ‌the‌ ‌complaints‌ ‌                           

process’.‌‌They‌‌considered‌‌that‌‌the‌‌public‌‌attack‌‌on‌‌the‌‌Party‌‌they‌‌had‌‌found‌‌to‌‌have‌ ‌                             

taken‌ ‌place‌ ‌required‌ ‌their‌ ‌decision‌ ‌to‌ ‌be‌ ‌publicised.‌ ‌ ‌   

Grounds‌ ‌of‌ ‌appeal‌‌ ‌  

7.‌‌In‌‌his‌‌appeal‌‌form,‌‌the‌‌Appellant‌‌states‌‌that‌‌he‌‌had‌‌not‌‌been‌‌‘continuously‌‌scanning‌ ‌[his]‌‌                               

emails’‌‌and‌‌was‌‌unaware‌‌that‌‌‘there‌‌was‌‌a‌‌trial‌‌where‌‌I‌‌could‌‌put‌‌my‌‌case’.‌‌He‌ ‌states‌‌                                 



that‌ ‌‘to‌ ‌this‌ ‌day‌ ‌I‌ ‌have‌ ‌not‌ ‌been‌ ‌aware‌ ‌of’‌ ‌the‌ ‌time‌ ‌and‌ ‌date‌ ‌of‌ ‌‘my‌ ‌trial’‌ ‌(para‌‌ ‌  

2‌‌ ‌  
9).‌ ‌He‌ ‌states‌ ‌that‌ ‌he‌ ‌has‌ ‌been‌ ‌dealing‌ ‌with‌ ‌a‌ ‌recent‌ ‌death‌ ‌of‌ ‌a‌ ‌close‌ ‌friend,‌‌ 

near-death‌  ‌of‌ ‌a‌ ‌family‌ ‌member‌ ‌and‌ ‌his‌ ‌own‌ ‌hospitalisation‌ ‌with‌ ‌Covid-19.‌ ‌ ‌   

8.‌‌The‌‌Appellant‌‌has‌‌not‌‌denied‌‌and‌‌implicitly‌‌appears‌‌to‌‌accept‌‌that‌‌he‌‌attended‌‌an‌ ‌event‌‌                               

‘predominantly‌ ‌attended‌ ‌by‌ ‌Conservative‌ ‌Party‌ ‌Members’‌ ‌(grounds‌ ‌para‌ ‌4).‌ ‌                 

However,‌‌he‌‌states‌‌that‌‌‘the‌‌event‌‌was‌‌not‌‌designed‌‌to‌‌damage‌‌the‌‌Liberal‌‌Democrat‌ ‌                           

Party‌ ‌–‌ ‌or‌ ‌if‌ ‌it‌ ‌was‌ ‌I‌‌was‌‌unaware‌‌of‌‌this’.‌‌He‌‌states‌‌that‌‌he‌‌was‌‌not‌‌aware‌‌that‌‌the‌ ‌                                       

event‌ ‌had‌‌been‌‌called‌‌‘How‌‌to‌‌stop‌‌the‌‌Liberal‌‌Democrats’‌‌by‌‌third‌‌parties‌‌(grounds‌ ‌                           

para‌ ‌5).‌ ‌He‌ ‌says‌ ‌he‌ ‌did‌ ‌not‌ ‌ridicule‌ ‌the‌ ‌Party‌ ‌in‌ ‌his‌ ‌‘commentary’,‌ ‌which‌ ‌I‌ ‌take‌ ‌to‌‌                                 

mean‌  ‌remarks‌ ‌made‌ ‌at‌ ‌the‌ ‌event‌ ‌(para‌ ‌6).‌ ‌He‌ ‌says:‌‌ ‌  

‘Ironically,‌ ‌I‌ ‌actually‌ ‌made‌ ‌the‌ ‌case‌ ‌for‌ ‌what‌ ‌the‌ ‌Lib‌ ‌Dems‌ ‌need‌ ‌to‌ ‌do‌ ‌to‌‌                             

recover‌ ‌their‌‌position‌‌when‌‌I‌‌was‌‌talking‌‌to‌‌the‌‌conservatives,‌‌and‌‌this‌‌led‌‌to‌‌                           

an‌ ‌interesting‌ ‌and‌ ‌enlightening‌ ‌debate.‌ ‌If‌ ‌that‌ ‌is‌ ‌considered‌ ‌unacceptable,‌‌                   

then‌ ‌the‌ ‌party‌ ‌no‌ ‌longer‌ ‌believes‌ ‌in‌ ‌freedom‌ ‌of‌ ‌speech‌ ‌or‌ ‌the‌ ‌right‌ ‌to‌‌                           

exchange‌  ‌views‌ ‌with‌ ‌others.’‌ ‌(grounds‌ ‌para‌ ‌8).‌‌ ‌  

9.‌ ‌The‌ ‌Appellant‌ ‌says,‌ ‌‘it‌ ‌is‌ ‌obviously‌ ‌incongruous‌‌to‌‌believe‌‌I‌‌would‌‌seek‌‌to‌‌wreck‌‌what‌ ‌I‌‌                                 

have‌‌helped‌‌to‌‌build‌‌across‌‌over‌‌half‌‌of‌‌my‌‌life’,‌‌and‌‌he‌‌considers‌‌the‌‌findings‌‌of‌‌the‌ ‌                                 

Complaints‌ ‌Panel‌ ‌to‌ ‌be‌ ‌libellous.‌ ‌He‌ ‌requests‌ ‌an‌ ‌oral‌ ‌hearing‌ ‌to‌ ‌dispute‌ ‌the‌ ‌case‌‌                           

made‌  ‌against‌ ‌him.‌‌ ‌  

Test‌ ‌for‌ ‌the‌ ‌FAP‌‌ ‌  

10.‌‌The‌‌question‌‌for‌‌the‌‌FAP‌‌is‌‌whether‌‌the‌‌decision‌‌of‌‌the‌‌Complaints‌‌Panel‌‌was‌‌vitiated‌ ‌by‌‌                                 

a‌ ‌serious‌ ‌failure‌ ‌of‌ ‌process‌‌or‌‌reasoning‌‌that‌‌was‌‌likely‌‌to‌‌render‌‌the‌‌determination‌ ‌                           

of‌‌the‌‌complaint‌‌unsafe‌‌or‌‌unsatisfactory,‌‌relevant‌‌evidence‌‌not‌‌available‌‌at‌‌the‌‌time‌ ‌                         

of‌ ‌the‌ ‌determination‌ ‌has‌ ‌since‌ ‌come‌ ‌to‌ ‌light‌ ‌which‌ ‌is‌ ‌likely‌ ‌to‌ ‌render‌ ‌the‌ ‌                           

determination‌ ‌unsafe‌ ‌or‌ ‌unsatisfactory,‌ ‌or‌ ‌the‌ ‌sanction‌ ‌was‌ ‌manifestly‌ ‌excessive.‌‌ ‌  



3‌‌ ‌  
Failure‌ ‌of‌ ‌process‌‌ ‌  

Investigation‌‌ ‌  

11.‌‌There‌‌was‌‌a‌‌factual‌‌claim‌‌made‌‌that‌‌required‌‌investigation‌‌by‌‌an‌‌Investigator‌‌under‌ ‌the‌‌                             

Standard‌ ‌Formal‌ ‌Process‌ ‌unless‌ ‌there‌ ‌was‌ ‌already‌ ‌sufficient‌ ‌evidence‌ ‌to‌ ‌make‌ ‌a‌ ‌                       

determination‌‌in‌‌the‌‌reasonable‌‌judgment‌‌of‌‌the‌‌adjudicator‌‌(paragraph‌‌4.3.4‌‌of‌‌the‌ ‌                       

Complaints‌ ‌Procedures).‌ ‌ ‌   

12.‌ ‌On‌ ‌12‌ ‌April‌ ‌2021,‌ ‌the‌ ‌initial‌ ‌Adjudicator‌ ‌determined‌ ‌that‌ ‌no‌ ‌factual‌ ‌investigation‌ ‌was‌ ‌                           

required‌ ‌on‌ ‌the‌ ‌basis‌ ‌that‌ ‌the‌ ‌Eventbrite‌ ‌advertisement‌ ‌for‌ ‌the‌ ‌event‌ ‌and‌ ‌the‌ ‌                         

Nation.Cymru‌ ‌screenshot‌ ‌‘support‌ ‌the‌‌contention…’‌‌of‌‌the‌‌Complainant,‌‌and‌‌on‌‌the‌ ‌                     

basis‌ ‌that‌ ‌this‌ ‌material‌ ‌had‌ ‌not‌ ‌been‌ ‌responded‌ ‌to‌ ‌by‌ ‌the‌ ‌Appellant.‌ ‌He‌ ‌therefore‌ ‌                           

allocated‌ ‌the‌ ‌complaint‌ ‌to‌ ‌the‌ ‌Expedited‌ ‌Hearing‌ ‌process.‌‌ ‌  

13.‌ ‌I‌ ‌have‌ ‌seen‌ ‌the‌ ‌Nation.Cymru‌‌piece‌‌and‌‌it‌‌refers‌‌to‌‌a‌‌‘promo‌‌piece‌‌for‌‌the‌‌event’,‌‌such‌ ‌                                   

that‌ ‌it‌ ‌is‌ ‌unclear‌ ‌whether‌ ‌the‌ ‌piece‌‌was‌‌based‌‌on‌‌anything‌‌other‌‌than‌‌the‌‌publicity‌ ‌                             

material.‌ ‌There‌ ‌was‌ ‌a‌ ‌‌prima‌ ‌facie‌ ‌‌case‌ ‌to‌ ‌answer‌ ‌given‌ ‌the‌ ‌materials‌ ‌seen‌ ‌on‌ ‌the‌‌                             

internet,‌ ‌but‌ ‌given‌ ‌that‌ ‌the‌ ‌factual‌ ‌accusations‌ ‌were‌ ‌not‌ ‌necessarily‌ ‌proved‌ ‌by‌‌the‌ ‌                         

material‌‌(this‌‌not‌‌being‌‌a‌‌case‌‌where‌‌there‌‌was‌‌any‌‌direct‌‌video‌‌or‌‌witness‌‌testimony‌ ‌                             

documenting‌ ‌the‌ ‌Appellant’s‌ ‌involvement‌ ‌at‌ ‌the‌ ‌event,‌ ‌nor‌ ‌a‌ ‌case‌ ‌founded‌ ‌on‌ ‌                       

communication‌‌from‌‌his‌‌own‌‌social‌‌media‌‌account‌‌which‌‌‘proved‌‌itself’),‌‌the‌‌matter‌ ‌                       

plainly‌ ‌called‌ ‌for‌ ‌investigation‌ ‌and‌ ‌it‌ ‌would‌ ‌not‌ ‌have‌ ‌been‌ ‌fair‌ ‌to‌ ‌proceed‌ ‌to‌ ‌a‌ ‌                             

determination‌ ‌without‌ ‌any‌ ‌opportunity‌ ‌for‌ ‌the‌ ‌Appellant‌ ‌to‌ ‌submit‌ ‌evidence.‌ ‌ ‌   

14.‌ ‌Relying‌ ‌on‌ ‌the‌ ‌absence‌ ‌of‌ ‌a‌ ‌response‌‌from‌‌the‌‌Appellant‌‌at‌‌this‌‌stage‌‌as‌‌proof‌‌that‌‌he‌ ‌                                   

was‌ ‌not‌ ‌contesting‌ ‌the‌ ‌charge‌ ‌was‌ ‌unreasonable‌‌and‌‌failed‌‌to‌‌reflect‌‌the‌‌published‌ ‌                         



procedure.‌ ‌By‌ ‌paragraph‌ ‌4.3,‌ ‌the‌ ‌Adjudicator‌ ‌must‌ ‌be‌ ‌appointed‌ ‌‘within‌ ‌3‌ ‌working‌ ‌                       

days‌ ‌of‌ ‌receipt‌ ‌of‌ ‌the‌ ‌Complaint’‌ ‌to‌ ‌determine‌ ‌which‌ ‌of‌ ‌the‌ ‌4‌ ‌complaints‌ ‌paths‌ ‌to‌ ‌                             

allocate‌ ‌the‌ ‌matter‌ ‌to.‌ ‌There‌ ‌is‌ ‌no‌ ‌step‌ ‌in‌ ‌the‌ ‌published‌ ‌Complaints‌ ‌Procedure‌‌ ‌  

4‌‌ ‌  
providing‌‌for‌‌the‌‌accused‌‌member‌‌to‌‌even‌‌be‌‌notified‌‌or‌‌provided‌‌with‌‌the‌‌evidence‌ ‌                           

before‌‌the‌‌initial‌‌adjudicator’s‌‌decision,‌‌let‌‌alone‌‌to‌‌respond‌‌at‌‌that‌‌stage.‌‌Three‌‌days‌ ‌                           

would‌ ‌rarely‌ ‌be‌‌a‌‌reasonable‌‌period‌‌of‌‌time‌‌in‌‌which‌‌to‌‌do‌‌so.‌‌There‌‌is‌‌no‌‌evidence‌ ‌                                 

in‌ ‌the‌ ‌case‌ ‌folder‌ ‌provided‌ ‌to‌ ‌me‌ ‌that‌ ‌the‌ ‌Appellant‌ ‌had‌ ‌been‌ ‌notified‌ ‌by‌ ‌12‌ ‌April.‌ ‌ ‌   

15.‌ ‌I‌ ‌can‌ ‌see‌ ‌that‌ ‌following‌ ‌the‌ ‌initial‌ ‌Adjudicator’s‌ ‌decision,‌ ‌there‌‌was‌‌correspondence‌‌in‌ ‌                           

April‌ ‌2021‌ ‌between‌ ‌Ms‌‌Amy‌‌Westcott‌‌and‌‌the‌‌Appellant,‌‌such‌‌that‌‌it‌‌was‌‌clear‌‌that‌ ‌                             

the‌ ‌Appellant‌ ‌was‌ ‌subsequently‌ ‌made‌ ‌aware‌ ‌of‌ ‌the‌ ‌accusation‌ ‌against‌ ‌him.‌ ‌ ‌   

16.‌‌I‌‌have‌‌not‌‌been‌‌provided‌‌with‌‌any‌‌record‌‌of‌‌the‌‌review‌‌by‌‌the‌‌Senior‌‌Adjudicators’‌ ‌Team‌‌                                 

which‌ ‌was‌ ‌supposed‌ ‌to‌ ‌take‌ ‌place‌ ‌pursuant‌ ‌to‌ ‌paragraph‌ ‌5.3‌ ‌of‌ ‌the‌ ‌Complaints‌ ‌                         

Procedures.‌‌An‌‌e-mail‌‌from‌‌the‌‌Appellant‌‌dated‌‌16‌‌April‌‌2021‌‌failed‌‌to‌‌explicitly‌‌deny‌ ‌                           

the‌ ‌accusation‌ ‌but‌ ‌stated‌ ‌that‌ ‌he‌ ‌was‌ ‌‘appalled’‌‌by‌‌the‌‌‘extraordinary‌‌claims’‌‌made‌ ‌                         

and‌ ‌demanded‌ ‌to‌ ‌see‌ ‌the‌ ‌evidence‌ ‌for‌ ‌them.‌ ‌It‌ ‌was‌ ‌in‌ ‌my‌ ‌view‌ ‌implicit‌ ‌from‌ ‌the‌ ‌e‌‌ ‌  

mail‌ ‌that‌ ‌the‌ ‌Appellant‌ ‌contested‌ ‌the‌ ‌allegation,‌‌and‌‌moreover‌‌his‌‌correspondence‌ ‌                     

expressing‌‌outrage‌‌at‌‌his‌‌treatment‌‌was‌‌inconsistent‌‌with‌‌the‌‌allegation‌‌that‌‌he‌‌had‌ ‌                         

wilfully‌‌sought‌‌to‌‌damage‌‌the‌‌Party,‌‌for‌‌had‌‌he‌‌intended‌‌to‌‌publicly‌‌damage‌‌the‌‌Party‌ ‌                             

as‌‌alleged,‌‌he‌‌would‌‌surely‌‌have‌‌expected‌‌expulsion.‌‌Following‌‌receipt‌‌of‌‌this‌‌e-mail,‌ ‌                         

the‌ ‌Senior‌ ‌Adjudicators’‌ ‌Team‌ ‌should,‌ ‌when‌ ‌reviewing‌ ‌the‌ ‌case,‌ ‌have‌ ‌referred‌ ‌the‌ ‌                       

matter‌ ‌down‌ ‌the‌‌Standard‌‌Formal‌‌Process‌‌track.‌‌On‌‌19‌‌April‌‌2021,‌‌Standards‌‌asked,‌ ‌                         

‘If‌‌you‌‌deny‌‌the‌‌allegation,‌‌please‌‌do‌‌so‌‌explicitly’,‌‌but‌‌in‌‌the‌‌absence‌‌of‌‌an‌‌admission‌ ‌                               

it‌ ‌should‌ ‌not‌ ‌have‌ ‌been‌ ‌assumed‌ ‌that‌ ‌the‌ ‌allegations‌ ‌were‌ ‌admitted.‌ ‌ ‌   

17.‌ ‌Had‌ ‌there‌ ‌been‌ ‌an‌ ‌investigation,‌ ‌Mr‌ ‌Öpik‌ ‌and‌ ‌organisers‌ ‌and‌ ‌attendees‌ ‌at‌ ‌the‌ ‌event‌ ‌                             

would‌ ‌have‌ ‌been‌ ‌contacted,‌ ‌and‌‌it‌‌would‌‌have‌‌been‌‌determined‌‌what‌‌he‌‌was‌‌likely‌ ‌                           

to‌‌have‌‌known‌‌about‌‌the‌‌Eventbrite‌‌pre-publicity‌‌for‌‌the‌‌event,‌‌and‌‌what‌‌he‌‌had‌‌said‌ ‌                             



at‌ ‌the‌ ‌event.‌‌ ‌  

18.‌ ‌The‌ ‌Lead‌ ‌Adjudicator‌ ‌resists‌ ‌this‌ ‌appeal‌ ‌on‌ ‌the‌ ‌basis‌ ‌that‌ ‌no‌ ‌Investigation‌ ‌was‌  ‌required.‌‌ 

They‌ ‌say:‌ ‌ 

5‌‌ ‌  
‘It‌‌is‌‌farcical‌‌to‌‌suggest‌‌that‌‌an‌‌event‌‌organised‌‌by‌‌an‌‌opposing‌‌political‌‌party‌ ‌                           
where‌‌you‌‌are‌‌asked‌‌to‌‌share‌‌inside‌‌information‌‌about‌‌their‌‌campaign‌‌tactics‌                       
is‌ ‌not‌ ‌designed‌ ‌to‌ ‌damage‌ ‌the‌ ‌Party…‌ ‌I‌ ‌find‌‌the‌‌idea‌‌that‌‌the‌‌appellant‌‌was‌‌                             
not‌ ‌aware‌ ‌of‌ ‌the‌ ‌topic‌ ‌or‌ ‌title‌ ‌of‌ ‌the‌ ‌event‌ ‌to‌ ‌be‌ ‌so‌ ‌unlikely‌ ‌that‌ ‌it‌ ‌is‌‌                                 
unbelievable‌ ‌…[the‌ ‌Appellant‌ ‌was]‌ ‌making‌ ‌publicly‌ ‌critical‌ ‌remarks‌ ‌to‌‌                 
publicise‌‌an‌‌event‌ ‌aimed‌‌at‌‌your‌‌opposition…I‌‌think‌‌the‌‌argument‌‌raised‌‌here‌‌                       
to‌ ‌be‌ ‌so‌ ‌unlikely‌  ‌that‌ ‌an‌ ‌investigation‌ ‌is‌ ‌unnecessary’.‌ ‌ ‌   

This‌ ‌prejudges‌ ‌the‌ ‌very‌ ‌facts‌ ‌that‌ ‌required‌ ‌investigation‌ ‌and‌ ‌determination‌ ‌by‌ ‌a‌‌                       

Panel:‌ ‌was‌ ‌he‌ ‌asked‌ ‌to‌ ‌share‌ ‌insider‌ ‌information,‌ ‌did‌ ‌he‌ ‌do‌ ‌so,‌ ‌what‌‌did‌‌he‌‌know‌‌                               

about‌ ‌the‌ ‌publicity,‌ ‌did‌ ‌he‌ ‌make‌ ‌the‌ ‌alleged‌‌remarks,‌‌and‌‌did‌‌he‌‌do‌‌so‌‌in‌‌order‌‌to‌‌                                 

publicise‌ ‌the‌  ‌event?‌ ‌ ‌   

19.‌‌The‌‌Complaints‌‌Procedure‌‌changed‌‌on‌‌20‌‌September‌‌2021,‌‌so‌‌that‌‌investigations‌‌are‌ ‌no‌‌                           

longer‌‌a‌‌mandatory‌‌part‌‌of‌‌the‌‌standard‌‌process,‌‌which‌‌may‌‌be‌‌more‌‌adversarial‌ ‌and‌‌                           

rely‌‌more‌‌on‌‌complainants‌‌to‌‌substantiate‌‌their‌‌complaints.‌‌The‌‌new‌‌procedures‌ ‌do‌‌                       

not‌ ‌change‌ ‌the‌ ‌standard‌ ‌of‌ ‌conduct‌ ‌expected,‌ ‌and‌‌do‌‌not‌‌contain‌‌any‌‌provision‌‌for‌ ‌                           

the‌ ‌old‌ ‌procedures‌ ‌to‌ ‌continue‌ ‌to‌ ‌apply‌ ‌to‌ ‌pending‌ ‌complaints.‌ ‌It‌ ‌is‌ ‌arguable‌ ‌that‌‌                           

once‌‌the‌‌previous‌‌decision‌‌is‌‌set‌‌aside,‌‌the‌‌new‌‌procedures‌‌would‌‌apply‌‌so‌‌that‌‌prior‌ ‌                             

investigation‌‌by‌‌the‌‌Party‌‌is‌‌not‌‌required.‌‌The‌‌absence‌‌of‌‌an‌‌investigation‌‌also‌‌would‌ ‌                           

not‌‌have‌‌prejudiced‌‌the‌‌Appellant‌‌if‌‌he‌‌had‌‌been‌‌able‌‌to‌‌present‌‌his‌‌own‌‌evidence‌‌at‌ ‌                               

the‌ ‌hearing.‌ ‌It‌ ‌is‌ ‌for‌ ‌this‌ ‌reason‌ ‌that‌ ‌the‌ ‌new‌ ‌evidence‌ ‌about‌ ‌the‌ ‌Appellant’s‌ ‌                           

awareness‌ ‌of‌ ‌the‌ ‌hearing‌ ‌is‌ ‌important.‌‌ ‌  

Ignorance‌ ‌of‌ ‌hearing‌ ‌date‌‌ ‌  

20.‌‌The‌‌complainant‌‌has‌‌provided‌‌the‌‌FAP‌‌with‌‌proof‌‌that‌‌notice‌‌of‌‌the‌‌hearing‌‌was‌‌sent‌ ‌to‌‌                                 

the‌ ‌Appellant‌ ‌at‌ ‌the‌ ‌correct‌‌e-mail‌‌address,‌‌from‌‌which‌‌he‌‌had‌‌been‌‌corresponding‌ ‌                         

with‌‌Standards.‌‌Any‌‌panel‌‌was‌‌therefore‌‌entitled‌‌to‌‌assume‌‌that‌‌Mr‌‌Öpik‌‌was‌‌aware‌ ‌                           

of‌ ‌the‌ ‌hearing,‌ ‌and‌ ‌to‌ ‌proceed‌ ‌in‌ ‌absence,‌ ‌because‌ ‌he‌ ‌had‌ ‌a‌ ‌fair‌ ‌opportunity‌ ‌to‌‌                             



defend‌  ‌himself.‌ ‌   

21.‌ ‌The‌ ‌Appellant‌ ‌has‌ ‌now‌ ‌in‌ ‌his‌ ‌appeal‌ ‌form‌ ‌stated‌ ‌that‌ ‌he‌ ‌had‌ ‌not‌ ‌seen‌ ‌the‌ ‌notice‌ ‌of‌ ‌ 

hearing‌ ‌even‌ ‌if‌ ‌it‌ ‌was‌ ‌sent.‌ ‌His‌ ‌conduct‌ ‌in‌ ‌launching‌ ‌the‌ ‌appeal‌ ‌and‌ ‌the‌ ‌contents‌ ‌of‌‌ ‌  

6‌‌ ‌  
the‌ ‌appeal‌ ‌form‌ ‌are‌ ‌inconsistent‌ ‌with‌ ‌the‌ ‌allegation‌ ‌that‌ ‌he‌ ‌wished‌‌to‌‌damage‌‌the‌                           

Party,‌ ‌and‌ ‌also‌ ‌tend‌ ‌to‌ ‌suggest‌ ‌that‌ ‌he‌ ‌would‌ ‌have‌ ‌attended‌ ‌or‌ ‌asked‌ ‌for‌ ‌an‌‌                             

alternative‌ ‌hearing‌‌date‌‌if‌‌he‌‌had‌‌seen‌‌the‌‌e-mail‌‌notifying‌‌him‌‌of‌‌the‌‌hearing‌‌date.‌‌                             

He‌ ‌denies‌ ‌that‌ ‌he‌ ‌knew‌ ‌how‌‌the‌‌online‌‌event‌‌was‌‌promoted,‌‌and‌‌denies‌‌ridiculing‌‌                           

the‌ ‌Party‌ ‌at‌ ‌the‌ ‌event.‌ ‌All‌ ‌of‌ ‌this‌ ‌constitutes‌ ‌fresh‌ ‌evidence‌ ‌indicating‌ ‌that‌ ‌the‌‌                           

original‌  ‌determination‌ ‌of‌ ‌the‌ ‌complaint‌ ‌was‌ ‌unsatisfactory.‌ ‌   

22.‌ ‌If‌ ‌a‌ ‌judgment‌ ‌in‌ ‌a‌ ‌quasi-judicial‌ ‌disciplinary‌ ‌process‌ ‌is‌ ‌made‌ ‌in‌‌absence,‌‌and‌‌the‌‌party‌ ‌                               

concerned‌‌was‌‌genuinely‌‌unaware‌‌of‌‌the‌‌date‌‌and‌‌time‌‌appointed‌‌for‌‌the‌‌hearing,‌‌or‌ ‌                           

had‌ ‌some‌ ‌other‌ ‌exceptional‌ ‌good‌ ‌reason‌ ‌for‌ ‌not‌ ‌attending,‌ ‌it‌ ‌will‌ ‌generally‌ ‌be‌ ‌                         

appropriate‌ ‌to‌ ‌set‌ ‌aside‌ ‌the‌ ‌decision‌ ‌and‌ ‌re-open‌ ‌the‌ ‌matter.‌ ‌ ‌   

23.‌‌The‌‌complainant‌‌argues‌‌on‌‌the‌‌basis‌‌of‌‌his‌‌online‌‌research‌‌that‌‌the‌‌misfortunes‌ ‌referred‌‌                             

to‌‌by‌‌the‌‌Appellant‌‌to‌‌justify‌‌not‌‌checking‌‌his‌‌e-mails‌‌had‌‌taken‌‌place‌‌many‌ ‌months‌‌                             

earlier‌ ‌in‌ ‌2020,‌ ‌and‌ ‌that‌ ‌the‌ ‌Appellant‌ ‌was‌ ‌engaging‌ ‌in‌ ‌other‌ ‌activities‌ ‌on‌ ‌the‌ ‌                           

internet,‌‌so‌‌cannot‌‌have‌‌been‌‌too‌‌incapacitated‌‌by‌‌these.‌‌However,‌‌it‌‌is‌‌only‌‌too‌‌easy‌ ‌                             

to‌ ‌overlook‌ ‌e-mails,‌ ‌especially‌ ‌if‌ ‌one‌ ‌has‌ ‌many‌ ‌activities‌ ‌and‌ ‌commitments.‌ ‌The‌ ‌                       

complainant‌ ‌is‌ ‌not‌ ‌in‌ ‌a‌ ‌position‌ ‌to‌ ‌gainsay‌ ‌whether‌ ‌the‌ ‌Appellant‌ ‌subjectively‌ ‌was‌ ‌                         

aware‌ ‌of‌ ‌the‌ ‌e-mail.‌‌ ‌  

Summary‌ ‌ ‌   

24.‌ ‌The‌ ‌Standard‌ ‌Formal‌ ‌Process‌ ‌should‌ ‌have‌ ‌been‌ ‌followed‌ ‌when‌ ‌there‌ ‌was‌ ‌a‌ ‌case‌ ‌                           

involving‌‌alleged‌‌facts‌‌that‌‌required‌‌investigation,‌‌although‌‌I‌‌would‌‌not‌‌have‌‌allowed‌ ‌                       

the‌ ‌appeal‌ ‌on‌ ‌this‌ ‌ground‌ ‌alone‌ ‌if‌ ‌the‌ ‌Appellant‌ ‌had‌‌received‌‌a‌‌fair‌‌hearing‌‌on‌‌the‌ ‌                               

merits.‌ ‌The‌ ‌Appellant‌ ‌has,‌ ‌however,‌ ‌also‌ ‌submitted‌ ‌fresh‌ ‌evidence‌ ‌that‌ ‌he‌ ‌was‌‌                       

unaware‌‌of‌‌the‌‌date‌‌and‌‌time‌‌of‌‌the‌‌hearing,‌‌and‌‌has‌‌an‌‌arguable‌‌case‌‌on‌‌the‌‌merits.‌ ‌                                 

For‌ ‌these‌ ‌reasons,‌ ‌the‌ ‌matter‌ ‌should‌ ‌be‌ ‌remitted‌ ‌back‌ ‌for‌ ‌redetermination.‌ ‌ 
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